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CHIEF-JUSTICE CLARK ON THE DEFECTS 
OF THE AMERICAN CONSTITUTION. 



BY GOLDWIN SMITH. 



There has appeared a notable pamphlet, by the Hon. Walter 
Clark, Chief Justice of the Supreme Court of North Carolina, on 
" Some Defects in the American Constitution." The author's 
general view is that the defects are derogations from the full 
democratic ideal, to which he supposes the framers of the Consti- 
tution to have been untrue. I cannot help thinking that he carries 
this theory rather far, and that he is inclined to ascribe to the 
Fathers an insidious policy which was totally alien to the char- 
acter of Washington — whose influence, surely, must have been felt 
on the main questions — and, I should think, of most of those 
concerned. It is perfectly true that some of them, especially 
Hamilton, who was the offspring of a Royal dependency, had 
highly conservative and even monarchical leanings. But though 
they might have the desire, it would not be easy, I think, to con- 
vict them of the design. 

The compact with Slavery was clearly wrong and ought never 
to have found a place in the Constitution. But it had not at the 
time the anti-democratic force and aspect which, after the in- 
vention of the cotton-gin, when Slavery had assumed portentous 
dimensions and a Southern aristocracy had been formed, it after- 
wards assumed. Of this defect, the descendants of the Fathers, 
in the second and third generation, paid the terrible cost. 

Equal representation in the Senate of all the States, great and 
small — of Nevada with its 40,000, and New York with its 
8,000,000 — is now anti-democratic indeed. It makes the repre- 
sentation of the people of the United States, in the House in which 
power is now centred, practically less popular than was that of 
the people in England before the Reform Bill of 1832. In the 
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election in which Pitt beat the Fox and North coalition, a hundred 
and sixty seats in the House of Commons changed hands on a 
political issue. But the equal representation of all States in the 
Senate was not an anti-democratic measure; it was a concession 
to the jealousy of the smaller States, each of which the Bevolu- 
tion had tacitly left sovereign, and which it was hard enough on 
any terms to coax into union. The defect, however, is undeniably 
great, since the Senatorships of the small States must be liable to 
falling under the control of sinister interests, even if they are 
never actually purchased, as was assumed by the cynic who sug- 
gested that they should be sold by public auction and the proceeds 
carried to the account of the State. In Delaware there appears 
to have been an attempt at something like direct purchase, 
baffled only, after a long struggle, by a body of patriotic and hon- 
orable men. M. Ostrogorski, in his very instructive work on 
"Democracy and the Organization of Political Parties," gives a 
doleful picture of the decline of the Senate, describing it as 
mediocre in intelligence, full of sinister influences and interests, 
and " representing everything save enlightened opinion, to which 
its members pay not the slightest heed." This he takes to be the 
work of the caucus. But subjection of the elections in the small 
States to sinister influence must surely be not less to blame. 
Election of Senators by the people of the State, if it were sub- 
stituted for the present mode, as is proposed, would not cure the 
defect arising from the inequalities of population. 

The set of power, away from the House in which the people are 
fairly represented, to the Senate seems to be the result of de- 
fects in the Constitution; of the shortness of the term for which 
the members of the House are elected, and their moral super- 
session, during a part even of that short term, by the election 
of their successors. Added to this is the large membership of 
the House, while there is no organization corresponding to the 
Ministerial leadership of the British House of Commons; a de- 
fect only in part and somewhat incongruously supplemented by 
the action of the Speaker, whose proper functions are those of 
an independent Chairman. 

The Supreme Court, the powers of which provoke the Chief 
Justice's democratic jealousy, was an obvious necessity of the 
general Constitution, which is that of a nation with a federal struc- 
ture; the States retaining rights against each other and against 
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the federation as a whole, which can be guarded and defined from 
time to time only by the action of a judiciary. There were, be- 
sides, specific contracts — that with the several States respecting 
equal representation in the Senate, and that with Slavery — to be 
sustained. That the decisions of the Court should be conserva- 
tive, therefore, could hardly in itself be regarded as implying 
a defect in the Constitution. It was designed to be a conservative 
institution. Marshall's interpretation may have somewhat en- 
larged its powers. The appointment of the judges, being made by 
the head of a party, could not fail to be in a measure partisan. I 
heard Lincoln, the most upright of men, say that he would take 
care to fill a vacancy with some one who was right on the great 
question of the day. But, if this is a defect, it is a defect in the 
party system, not in the structure of the Constitution. In some 
cases, probably, as in that of the income tax, the Supreme Court 
has no doubt decided what in England, or in any country having 
a legislature invested with sovereign powers, would be questions, 
not of law, but of policy. This is unavoidable when the Constitu- 
tion is not that of a nation proper but of a nation with a federal 
structure. 

I can hardly presume to class among the defects of the Con- 
stitution that which Mr. Andrew D. White regards as one of its 
perfections; but I cannot help thinking that the separation of the 
legislature from the executive, whatever advantages it may be 
thought to have in other ways, has not been conducive to the for- 
mation of statesmen. Montesquieu, whose view the framers of 
the American Constitution adopted, was mistaken in supposing 
that in England the executive and the legislature were inde- 
pendent of each other. The real executive, which was not the King 
but the Cabinet, was in the legislative assembly, by which it was 
virtually nominated and controlled. The members of the Minis- 
try, which is the real executive, have not only been almost in- 
variably trained in Parliament, but, as a rule, before becoming 
members of the Cabinet, have held minor offices of State. Their 
special training has hardly any counterpart in the case of the 
United States. Members of what has with doubtful correctness 
been called "The American Cabinet" are picked up at large, 
sometimes at the bar, in commerce or on the platform, without 
apprenticeship in offices of State. At the last Presidential elec- 
tion, a judge was taken off the Bench to become a candidate for 
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the headship of the nation; and, at the present time, the only 
candidate for the Presidency apparently in the field is one who, 
though he has sat in the legislature, owes his position to the plat- 
form, and to platform advocacy of a theory on the subject of 
currency now practically abandoned. 

Your President, when his term has expired, instead of remain- 
ing, like an ex-Prime Minister in England, in political leadership, 
quits public life. I was greatly impressed by the reception given 
at a large and miscellaneous meeting to Mr. Cleveland. It 
showed that his authority was great. But he was excluded from 
public life. 

The Constitution is of course impressed with the marks of its 
origin as a compact among States, each of which, having thrown 
off the sovereignty of Great Britain, regarded itself as sovereign 
and was jealously tenacious of that character. Had the framers of 
the Constitution proclaimed that the sovereign power was thence- 
forth to be in the united nation, a general recoil would have en- 
sued. The result is that there is no sovereign power ; or, if there 
is, it is not in the nation but, as some have contended, in the 
several States. To say that it is in " the people " is to say that 
it has no assignable seat. This makes itself felt when the law 
is trampled under foot and the whole nation is disgraced by 
lynchings or local affrays, and when the whole continent is on 
the point of being deprived of one of the necessaries of life be- 
cause local authorities have not the force necessary to guard the 
working of the coal-mines. A consequence of this defect seems to 
be an unconscious tendency, perhaps, rather than a disposition, 
to put power into the hands of the President, who alone represents 
the nation, and who, if his personal ascendancy happens to be 
great, may presently be tempted to further encroachment, espe- 
cially if the Bepublic should proceed in the essentially Imperial- 
ist course of territorial aggrandizement as, when the Panama 
Canal has been executed, it may possibly be tempted to do. 

A fair opportunity of formally investing the nation with sov- 
ereign power may be thought to have been allowed to pass at the 
end of the War of Secession. The more I reflect on those mo- 
mentous events, the more, I confess, it seems to me that the only 
tenable ground and certainly good object of the war was the 
extinction of Slavery, which threatened otherwise to extend itself 
further on this continent. By failing to execute the Fugitive 
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Slave Law, the North might be held to have broken the Constitu- 
tional compact with the South, and given the South a ground for 
secession. But the fundamental difference of social structure, 
and consequently of political character, made the parting in the 
end inevitable, though long delayed by the artifices of compro- 
mise. The Southern Confederacy, though formed by disruption, 
was, when formed, to all intents and purposes a nation. Its 
Government was recognized, its laws were obeyed, its flag flew, its 
currency circulated over the whole of its territory. The North, 
in fact, never thought of treating the war, practically, otherwise 
than as one between nations, regulated by the ordinary laws of 
war. But the theory that secession was rebellion was persistently 
upheld and put in force after the surrender of the South. South- 
ern leaders, such as Lee and Longstreet, whose cooperation in the 
settlement was generally thought desirable, and would probably 
have been willingly afforded, were thus excluded from the settle- 
ment. In the Northern councils there was no thought of any- 
thing but the assurance of negro freedom. The opportunity of 
revising the Constitution and supplying the defect of national 
power in the Government, if that was desirable, was thus lost. 

The most serious defect of all, however, is one which can hardly 
be charged to the account of the Constitution or of its framers, 
except in so far as the framers may be deemed to have shown 
want of practical forecast in regulating the election of the 
President. Washington regarded party as a transitory evil, of 
which he could get rid by bringing Hamilton and Jefferson to- 
gether into his Government. An election to the Presidency, were 
it practically held as the Constitution prescribes, would be the 
calm and impartial choice, by select boards, of eminent and re- 
spected citizens. It is by the complete perversion of the Con- 
stitutional method that the contest for the Presidency and its 
patronage has divided the nation into two organized parties, car- 
rying on a perpetual conflict with the familiar weapons of faction, 
and with not a little of the rancor and anti - national passion 
of civil war; treating State policy as a repertory of planks for 
party platforms to be shifted as electioneering tactics may re- 
quire, while each party keeps on foot a sinister army of " bosses " 
and workers whose morality is the party game. Such is the party 
system everywhere. But in the United States it is specially domi- 
nant and has actually received legal recognition as an institution. 
vol. CLixxin. — no. 602. 54 
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So clearly has party superseded the country in the allegiance of 
the partisan, that, when a disputed election to the Presidency 
had given birth to a situation of national peril, and a single vote 
would have turned the scale and redeemed the situation, it was 
not thought morally possible that a single vote should be changed. 
In private, every American with whom you talk condemns and 
deplores the enormous Pension List as a fraud, the moral effects 
of which are even worse than the pecuniary loss. In public, both 
parties emulously natter the system for fear of losing votes. It is 
difficult to say to what lengths faction, inflamed by the struggle 
for power and place, will not go in sacrificing the interests of the 
nation. 

" Two political parties assemble to-morrow to do something, one at 
Saratoga, the other at Buffalo. Very much the same necessity confronts 
each, and that is to make a desperate appeal to public confidence. 

" The great mass of the people of this State is sick of both of them; 
sick of the party in power because of its unexampled corruption, apathy 
and depravity; and sick of the Democracy because of its ingrained 
imbecility, instability of purpose and suppression of its decent elements." 

Such is the language of a first-class and extremely able journal 
respecting the character of the two parties which have converted 
national government into a perpetual struggle for power. Such a 
system, surely, cannot last forever. 

The evil, so far, has been mitigated and the danger has been 
held at bay by the political character and intelligence of the 
American people. But how long will that character and that in- 
telligence hold out against the immense flow of alien immigra- 
tion, some of it drawn from bad sources? The public school may 
improve the minds of the alien elements, and to some extent assim- 
ilate them socially. But it can hardly at once bestow upon them 
moral fibre, especially as at moral training it can barely be said 
effectively to aim. With the stream of immigration can hardly 
fail to come the socialistic tendency bred of unhappy class rela- 
tions in the Old World and subversive of American independence, 
the growing dislike of labor and the imperfect sense of political 
duty which prevails among the masses in Europe. Yet it does 
not seem practicable to shut the gate. 

" Time," says Bacon, " is the greatest innovator, and if time, of 
course, alter all things to the worse, and wisdom and counsel 
shall not alter them to the better, what shall be the end ?" There 
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are two ways of amending the American Constitution. But it has 
never been amended in any important particular since its final 
completion by the supplementary amendments, except in the 
case of the abolition of Slavery by a Northern Congress at the 
cost of civil war. Nor does it appear that it would be possible 
to get the two parties to suspend their conflict and combine for the 
purpose of revising the Constitution. If hereafter there should 
take place a union of this Northern Continent, an occasion for 
revision might be afforded. But, in the mean time, events march, 
and democracy, as a general form of government, is on trial. 

Goldwin Smith. 



